









HEADS OF AGREEMENT












HEADS OF AGREEMENT between (buyer’s name) and the shareholders of (company for sale) in relation to the proposed acquisition of 100% of the shares of

XYZ Limited 

Date 






















Introduction

Except where specifically stated the terms in this document are not legally binding and are subject to contract, tax clearance and due diligence by or on behalf of the proposed acquirer. 

There is no intention through the signing of this document or otherwise to create legal relations between the parties.

Basis of offer 

This offer is made subject to contract, funding and due diligence by (buyer’s name) (or such legal entity as is formed to facilitate any acquisition) (“the Purchaser”), for 100% of the entire issued share capital of XYZ Ltd (“XYZ” or “the Company”). 

The share capital of XYZ comprises ordinary shares, 100% owned in combination by (shareholders names) together (“the Vendors” or “the Shareholders”).

Valuation

The Purchaser values 100% of XYZ at (a factor between 3-6x) the mean of the previous three years (at the time of writing FYE 2020, 2021, 2022) estimated adjusted earnings before interest, tax, depreciation and amortisation (“Estimated Adjusted EBITDA”) achieved by XYZ on a debt and cash free basis. 

In this context the purchasers use the term cash free to mean cash in excess of that required for normal working capital purposes (not that all cash shall be removed from the company as it is sold). At this stage the purchaser is working on the basis that there will be no cash in the company other than that required for normal working capital at completion and that all cash balances will be retained by the business for working capital purposes. The purchaser will seek to absolutely clarify this at the earliest opportunity. 

Based on the information received to date the Purchaser has calculated the Estimated Adjusted EBITDA for the previous three years to be in the region of £xxxx with an implied consideration for 100% of XYZ of £xxxx.

Consideration

Based on the above valuation methodology and the assumptions made to date, the Purchaser aims to pay the consideration for the shares in the company, property and land as follows:

· The Purchaser is aiming to raise funds to the extent that £xxxx of the final consideration is payable in cash on completion;
· The balance of £xxxx is to be payable as deferred consideration in the form of vendor loan notes at an interest rate of 3% over base rate per annum payable in equal instalments of £xxxx over a three-year time period. These loan notes will be subordinated to any debt taken on by the company to fund the initial cash consideration and all appropriate assurances for a transaction of this type will be offered to the Seller through the share purchase agreement to be negotiated. 

Principal Conditions

· Net assets at completion: The Purchaser is keen to ensure Net assets (the value of the assets of the Company less the value of its liabilities, based upon the Company's historical accounting policies) at completion are sufficient to meet the working capital and funding requirements of the Company. To this end the Purchaser suggests a ‘completion accounts’ mechanism based on a pre-agreed level of Net assets and a pound-for-pound adjustment in consideration payable should net assets at completion be lower or higher than the agreed level. At this stage, notwithstanding the minimum cash balance required as described above further work is required to determine an appropriate necessary level of net assets at completion;
· Ongoing availability of 2022/2023 trading performance to understand current trading;
· Debtors: are there any unusual or concerning debts, overdue debts, and/or concentration risk etc;
· Creditors: are there any issues with overdue amounts to or disputes with creditors;
· A detailed assets register covering the valuations of fixed assets;
· [shareholders name] remaining actively involved in the company for a mutually agreed period of time and salary after the completion of the transaction; 
· Any other relevant issues to be taken into consideration concerning stock and fixed assets. 

Due Diligence

This offer is subject to the completion of satisfactory financial and legal due diligence and tax guidance and clearances. 

Confidentiality

This provision is intended to be legally binding.

The parties hereby agree that they will keep confidential the matters contemplated by these heads of agreement.

Funding 

The Purchaser has undertaken initial fund-raising modelling and believe that the transaction is fundable. Clearly however this indicative offer is subject to due diligence and final credit approval.

The Purchaser is happy to keep the Vendors fully apprised of all fund-raising activities as they progress.

Warranties and indemnities 	

It is assumed that the normal legal documentation including warranties and indemnities for a transaction of this type will be offered. 

Timing

The Purchaser is keen to progress the transaction as quickly as possible and subject to the requirements of funders are happy to progress based on any timetable required by the Vendors. 

Exclusivity

This provision is intended to be legally binding.

The Purchaser is keen to be granted a period of exclusivity at the earliest opportunity should this offer be of interest and would suggest a period of 90 days upon the finalising and signing of this document to progress the transaction in a satisfactory way to all parties. 

Law

This provision is intended to be legally binding.

This transaction will be undertaken and completed under English law.
 
Costs 

Each party is responsible for the payment of its own costs.

Please confirm you agree with the terms of this document by signing on behalf of the relevant party below


…………………….. (Signed)

…………………….. (Print)

For and on behalf of the Purchaser

…………………….. (Signed)

…………………….. (Print)

For and on behalf of XYZ Limited




